
Exam Memo, Torts 2015 
Professor Mantel 
 

I hope you all enjoyed your semester break.  The purpose of this memo is to give you a 
big picture assessment of the class’s performance on the final exam.  I’ve highlighted some of 
the common weaknesses in your essay answers.  Also attached are model student answers for 
the essay questions composed from actual student answers. Reading both this memo and the 
model answers should help you identify ways in which you can improve your performance on 
future law school exams. 

 
Final Exam Grades 

 
 
 
 
 
 
 
 

Average = 3.1 
 
Reviewing Your Exam 
 
 I do not return exams.  However, if you would like to review your exam, simply ask my 
assistant, Elaine Fiala (efiala@central.uh.edu), to pull your exam for you.  You may review your 
exam in the Health Law Library, located in suite 104-TUII.  If after reading this memo and the 
model answers you still have concerns regarding your exam, feel free to schedule a time to meet 
with me.   
 
Essay #1 – Leaking Storage Container 

 
In general, what distinguished the higher scoring exams from the lower scoring exams 

was spotting more of the relevant issues. The strongest answers also tended to provide in-depth 
and nuanced analysis. Lower scoring answers often missed important issues, missed factual 
nuances, and sometimes misstated or misapplied the relevant legal standards. 

 
Frequently missed issues included the following: 
 
• Whether the plaintiffs could sue David under the theory of strict liability.  
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• Whether David was vicariously liable for Ike’s alleged negligence in installing the 
storage container. 

• If the jurisdiction held that David, as a property owner, only owed Peggy a duty to 
refrain from willful, wanton and reckless conduct, whether David breached this lower 
standard of care.  Most simply analyzed David’s actions under the ordinary care 
standard.  Alternatively, some evaluated David’s conduct under the willful, wanton 
and reckless standard but did not discuss ordinary care. 

• Proof issues related to what actually happened.  The facts stated that studies have 
found that leaks are caused 20% of the time by manufacturing defects, 40% of the 
time by improper installation, and 40% of the time by corrosion. This means the 
plaintiffs would have difficulty proving certain elements of their claims.  For 
example, they would have difficulty showing that the storage container had a 
manufacturing defect when it left Storage Solutions’s hands.  Similarly, even if 
David could be held vicariously liable for any negligent act on Ike’s part, it would be 
difficult to prove that Ike actually improperly installed the storage container.  The 
best answers not only recognized these challenges, but applied res ipsa loquitur-like 
principles to argue that the plaintiffs may be able to overcome these challenges by 
introducing evidence that changed these probabilities.  For example, because 
corrosion typically does not occur until 3 years after installation, the fact that Peggy 
noticed the leaking fluid shortly after installation suggests that corrosion was not a 
cause of the leak. 

• Whether Peggy suffered actual harm given that she has a future risk of injury (getting 
cancer within 10 years). Some of you spotted this issue but incorrectly identified it as 
a causation issue rather than an actual harm issue.  (This is understandably, since we 
discussed this issue in the factual cause chapter of the book, but the issue is what 
harm if any was caused.)  Also, many people failed to mention that in jurisdictions 
that recognize a future risk of injury, Peggy’s damages would be 20% of the full 
damages associated with getting cancer. 

• Whether under scope-of-risk principles Peggy as a trespasser fell within the class of 
foreseeable plaintiffs. 

• Whether Randy would have difficulty showing proximate cause given the fluky 
manner in which his harm occurred — his falling asleep and dropping a cigarette, the 
grass catching fire, and the fire then spreading to the leaking fluid.  (This is a Hughes 
vs. Daughtry issue.)  

• That Peggy did not assume the risk of David’s negligence because she subjectively 
was unaware of the risk posed by his negligence (she believed the leaking fluid was 
harmless as long as she did not touch it). 

• That Peggy may have a hard time prevailing in a fright-to-self claim for emotional 
distress because the physical risk created by David’s negligence arguably was not an 
imminent risk of physical harm. 



• Whether Randy’s smoking also caused his injuries, and how this would impact 
Randy’s negligence claim against David under both the factual cause element and 
David’s contributory negligence arguments. 

• Whether David could be vicariously liable for Ike’s negligence under nondelegable 
duty principles; many just discussed respondeat superior and the control test. 

• That Sam would consider bringing both trespass and negligence claims against 
David. For the later, Sam would have a hard time prevailing because he arguably did 
not suffer actual harm, but only an invasion of his right to exclusive possession of his 
property. 

• That the plaintiffs would bring manufacturing defect, design defect, and information 
defect claims against Storage Solutions. Some of you discussed only 1 or 2 types of 
products liability claims and not all 3. 

 
As we discussed in class, it is helpful to break down a defendant’s conduct into separate 

acts. In this case, David’s allegedly negligent acts include (1) failing to inspect his property, (2) 
failing to purchase the safer storage container with a leak detection system, (3) hiring an 
incompetent contractor (Ike), and (4) failing to warn others of the presence of dangerous 
chemicals on his property. Many of you focused on 1 or 2 of these acts.  For those of you who 
identified multiple potentially negligent acts at the outset, some of you then focused on different 
acts for the different elements of negligence.  For example, your breach analysis would focus on 
David’s purchase of the inferior storage tank, but your causation analysis would focus on his 
failure to inspect the property. The better answers separately discussed each allegedly negligent 
act under each of the elements of negligence.   

 
On the factual cause element of the negligence claims against David, many people simply 

noted that had Peggy/Randy not been exposed to the fluid, they would not have been at-risk of 
getting cancer, and therefore David’s negligence is a but-for cause.  The but-for analysis is more 
nuanced than this.  You need to ask had David not done a particular negligent act, would Peggy 
and Randy’s harm have been avoided.  For some of David’s allegedly negligent acts the answer 
arguably is no.  For example, David’s negligent hiring of Ike would not be a but-for cause if Ike 
actually installed the storage container correctly.  Similarly, David’s posting of a warning sign 
may not have led to a different outcome, because Peggy and Randy may have ignored the sign. 

 
Some people misunderstood the significance of the studies finding that leaks are caused 

20% of the time by manufacturing defects, 40% of the time by improper installation, and 40% of 
the time by corrosion.  As noted above, these facts raise proof challenges for the plaintiffs.  
Some, however, thought these facts were relevant to the comparative fault analysis and stated 
that Storage Solutions was 20% at-fault, Ike was 40% at-fault, and David was 40% at-fault. 

 



Some of you incorrectly stated that landowners generally do not owe a duty of care to 
trespassers.  This is incorrect.  Landowners generally do owe a duty of care to trespassers, but it 
is a lower standard of care – the duty to refrain from willful, wanton, and reckless conduct. 

 
Some of you discussed Sam bringing a trespass to chattel claim against David.  “Chattel” 

refers to property other than land (or things attached to the land, such as a house). The leaking 
fluid invaded Sam’s land, so he would bring a trespass to land claim; dirt is not chattel. 

 
 

Essay #2 – Policy Question  
 
Many of you gave thoughtful answers on whether to abandon the modern respondeat 

superior principles for determining when an employee’s act is within the scope of employment.  
Those who scored highest hit on most of the relevant policy considerations, while lowering 
scoring answers usually limited their discussion to only a few issues. For example, lower scoring 
answers often failed to discuss process concerns (e.g., whether under one approach it is easier to 
determine whether an employee’s act was within the scope of employment), the economic 
consequences of the different approaches (e.g., the modern approach raises the cost of doing 
business), and that employers are better positioned to spread the costs associated with 
compensating innocently injured parties (e.g., buying insurance, raising prices). 

 
The better answers also discussed the tension between modern respondeat superior 

principles and the general tort principle that we only hold defendants liable when they are 
blameworthy (see Van Camp vs. McAfoos).  Specifically, the better answers noted that at times 
employers may be blameworthy, such as when their employees disregard the employer’s 
instructions or when the employer has done everything possible to ensure that its employees act 
with care.  

 
Comments for Those Who are Disappointed with Their Grade 
 
 For those of you who had hoped for a higher grade, I want to let you know that even 
among the lower scoring exams, I saw in your answers the potential to be good lawyers. This 
was especially true this year, as the lower scoring exams were generally stronger than the 
lowering scoring exams from prior years.  Usually a lower grade was not due to your applying 
the law incorrectly – often your discussion of the issues you identified was solid.  Rather, you 
simply missed more issues than your classmates, or your discussion of an issue was less nuanced 
than your classmates’ analysis.  In the “real world,” however, you obviously will have more 
than a couple hours to analyze a case. In the real world, you will have the time to carefully 
review a case, and thus are likely to spot most of the relevant issues.  Also, as you become more 
familiar with an area of law, you will become better at identifying the issues relevant to your 



client’s case.  You also will have the time to conduct legal research when necessary to clarify 
your understanding of the law and how it may apply to your client’s case.   
 

Also, please understand that law school grades are very different from most undergrad 
grades.  The Law Center has a very strict grading policy that limits the number of As a professor 
can give, as well as requires that first year professors give a certain number of B-s and C+s. So in 
contrast to undergrad grades, a low grade does not necessarily mean that you had a poor 
understanding of the course materials; rather, it reflects your performance on the final exam 
relative to your classmates’ performance.       

* * *  * * 
Thank you again for a very enjoyable semester.  I wish you the best of luck in the 

remainder of your time here at the Law Center, and hope you all have successful and rewarding 
legal careers. 
 



ESSAY #1 (150 points) 

David owns Das Auto, an auto repair shop. Das Auto uses various fluids when performing 
maintenance, including hyfrolic fluid.  Hyfrolic fluid is considered extremely toxic and highly 
transmittable through skin and air. Experts recommend that individuals avoid both direct contact 
with hyfrolic fluid and inhaling its vapors, as exposure can lead to respiratory problems such as 
asthma and lung cancer.  

David stores the hyfrolic fluid in a shed located just behind his auto repair shop. The hyfrolic 
fluid is stored above ground in steel containers manufactured by Storage Solutions.  David 
purchased Storage Solution’s basic storage container, which did not include any leak detection 
devices. Storage Solutions also manufacturers a slightly more expensive storage container that 
includes an automatic tank gauging system (ATG), which is highly effective at detecting leaks.  
The ATG storage container is Storage Solution’s top-selling model. 

David hired Ike’s Installation to install the storage container. Ike installed the storage container 
on 12/1/2013. As is commonly done, Ike also installed a long pipe that connected the storage 
container to a dispenser located on the repair shop floor. This allowed mechanics to access 
hyfrolic fluid on the repair shop floor rather than having to go to the shed to obtain the fluid.  

Das Auto was located adjacent to Colter College.  Peggy, a Colter student, frequently used the 
back of David’s property as a short-cut from a nearby bus stop to the college, despite David 
having posted a large sign saying “No Trespassers.” Shortly after installation of the Storage 
Solution unit, Peggy was walking by the shed and noticed a pool of fluid.  Unbeknownst to 
Peggy, the fluid was hyfrolic fluid that was leaking from the Storage Solution storage container. 
Peggy assumed the fluid was engine oil and that it would not harm her as long as she avoided 
direct contact with the fluid. Peggy continued to use David’s property as a short-cut to campus. 

Randy, an auto mechanic, had worked for David for many years. Each day Randy would take 
several smoking breaks out back by the shed.  Randy never noticed the leaking hyfrolic fluid. 
On 12/1/2014, Randy fell asleep while smoking his cigarette (he had slept poorly the night 
before when his neighbors, some first year law students, celebrated late into the night the end of 
final exams). A sleeping Randy dropped his cigarette on the ground, causing the grass to catch 
fire.  The fire then spread to where the hyfrolic fluid was leaking.  The fire awoke Randy, and 
he quickly grabbed a nearby fire extinguisher and put out the fire. Unfortunately for Randy, the 
fire had caused the hyfrolic fluid to fully vaporize, resulting in Randy inhaling a large amount of 
the fluid’s vapors.  Two months later Randy was diagnosed with lung cancer.  He died on 
12/1/2015.  Randy is survived by his sister, who is the executor of his estate. 

After the fire revealed that the hyfrolic fluid had been leaking, David quickly replaced his 
Storage Solution basic storage container with the more advanced ATG storage container.  This 
time he used another installer, as Ike’s Installation had gone out of business, the consequence of 



Ike having developed a reputation for doing shoddy work. The original leaking storage container 
was disposed of at the local dump. 

After hearing about Randy’s cancer, Peggy fears that she too will get sick.  Blood tests reveal 
that Peggy had in fact inhaled hyfrolic fluid. Her doctor estimates that she has a 20 percent 
chance of getting lung cancer within the next 10 years. The news that she has a moderate risk of 
getting lung cancer has traumatized Peggy.  She has trouble sleeping and her physician has 
prescribed her medication for her anxiety. 

Sam, David’s neighbor, also learned about the leaking hyfrolic fluid.  Fearing that the fluid had 
contaminated his property, he had his soil tested. Tests revealed minute traces of hyfrolic fluid at 
levels that are not harmful to humans or the environment. 

Experts have identified three possible causes for leaking Storage Solution containers: (1) 
manufacturing defects, (2) improper installation, and (3) corrosion of the container’s steel 
material.  Studies have found that leaks are caused 20% of the time by manufacturing defects, 
40% of the time by improper installation, and 40% of the time by corrosion. Improper 
installation typically consists of using connector pipes that are too small in diameter. The Storage 
Solution containers require pipes that are 3 inches in diameter, but often people use pipes that are 
only 2-inches in diameter.  Corrosion typically does not occur until the containers have been 
used for 3 years, although on rare occasions it can occur after only 3 months. In anticipation of 
these problems, page 18 of Storage Solution’s instruction manual directs consumers to use pipes 
that are 3 inches in diameter, and page 27 directs consumers to inspect the system for corrosion 
every 3 months. Neither David nor Ike read the manual, and David never inspected the 
containers. 

The parties all live in West Dakota, a state that has retained the common law classifications for 
landowner liability.   West Dakota’s civil statute provides as follows: 

“(a) No tort action to recover damages for a physical or emotional injury 
to a person or for an injury to real or personal property shall abate because of the 
death of the injured person or because of the death of a person liable for the 
injury.  

“(b) A person is liable for damages arising from an injury that causes an 
individual's death if the injury was caused by the person's or his agent's or 
servant's wrongful act or negligence. An action to recover damages as provided 
by this section (b) is for the exclusive benefit of the surviving spouse, children, 
and parents of the deceased. 

 “(c) No action for damages for injury or death shall be brought more than 
two (2) years after the date on which the claimant knew or through the use of 
reasonable diligence should have known of the existence of the injury or death for 



which damages are sought, whichever date occurs first, but in no event shall such 
action be brought more than eight (8) years after the date on which occurred the 
act or omission alleged in such action to have been the cause of such injury or 
death.” 

 
“(d) In any tort action to recover damages for a physical or emotional injury to 

a person, an injury to real or personal property, or wrongful death, the culpable 
conduct attributable to the claimant or to the decedent, including contributory 
negligence or assumption of risk, shall not bar recovery, but the amount of 
damages otherwise recoverable shall be diminished in the proportion which the 
culpable conduct attributable to the claimant or decedent bears to the culpable 
conduct which caused the damages.” 

 
Peggy, Randy’s sister, and Sam have come to you on 12/16/2015 for legal guidance.  Please 
discuss the merits of all legal claims that Peggy, Randy, and Sam may bring against David 
and Storage Solutions and all defenses David and Storage Solutions may raise. 

 



Essay #1 – Model Answer 

The statute of limitations indicates that an action has to be brought within 2 years from 

when the claimant knew or should have known of the existence of the injury. The only person 

that this would affect is Peggy (P).  The storage container was installed in 12/1/2013, and she 

is coming on 12/16/2015 for legal advice (more than 2 years later). She discovered the leak 

shortly after its installation, so arguably she should have known of her harmful exposure at that 

time and any harm from her initial exposure falls outside the 2 year window. Any harm from 

her later exposure, however, still falls within the 2 year window. Randy (R) and Sam (S) do not 

have similar issues, since they did not become aware of their injuries until within the 2 year 

timeframe and there is no reason to believe they should have discovered their injuries earlier.  

 

As for R's claim, the West Dakota civil statute part A describes the survival statute in which R's 

sister could step into the shoes of R and continue his claims in court. As such, his claims will be 

discussed in terms of R below.  

 

P v. D 

Negligence 

P could bring a claim of negligence against David (D). There are 5 elements that need to be 

established for her to be successful -- P must prove that D owed her a legal duty, that the duty 

was breached, that there was actual harm to P, and that D’s negligence was a factual and 

proximate cause of P’s harm.  

 

Legal duty:  



Normally, a defendant owes a legal duty to plaintiff if the defendant's affirmative acts increase 

the risk to others. D, however, would argue that his duty would not be ordinary care because P 

was trespassing on his property. A trespasser is regarded as someone that is not invited onto the 

property and has no legal right to be there. Landowners only owe trespassers a duty to refrain 

from willful, wanton, or reckless conduct. D would argue that he is not liable under this 

standard, as he did not know about the leak and was not reckless in allowing the leak to occur 

on his property; nor was he indifferent to the leak. However, P could counter that his duty is 

still ordinary care even though she is a trespasser. In some jurisdictions, landowners owe a duty 

of ordinary care to trespassers if the landowner is aware that trespassers frequent the property or 

the landowner is engaged in an activity. P would argue that that D was engaging in activity on 

his property – running an auto repair shop and storing hyfrolic fluid -- but D would counter that 

the leaking storage tank was a condition of the property and not an activity. P also will argue 

that D had reason to know that people were trespassing -- his sign stating "No Trespassers" 

implies that he knew people were trespassing on his property and arguably he should have 

known that college students frequently trespass along short-cuts to and from campus. If this 

jurisdiction recognizes this exception, D would owe P a duty of ordinary care, that is a duty to 

act as a reasonable and prudent auto repair shop owner would act. 

 

Breach of Duty: 

Assuming D owed a duty of ordinary care, to establish breach P must show that 1) harm was 

foreseeable and 2) a reasonable and prudent person would have taken steps to avoid/minimize 

that harm. P will argue that D acted negligently by (1) hiring an incompetent installer (Ike), (2) 

failing to buy the leak-detection model, (3) failing to inspect his property for leaks, and (4) 



failing to warn of the dangerous fluid. 

 

P will argue that D should have foreseen a risk of harm because he is the owner of an auto 

repair shop and likely has some knowledge of this industry and the potential harms/hazards that 

can result from storing hyfrolic fluid. Also, a reasonable and prudent person knows that storage 

containers leak from time to time.  

 

P will argue that a reasonable and prudent person would have been aware of Ike’s shoddy 

reputation, and therefore would not have hired Ike but used a more reputable installer.  

 

P can also show that D breached the duty or ordinary care by buying the cheaper storage 

container when the burden on him of buying the leak-detection model was low (only slightly 

more expensive). Under Learned Hand/risk utility principles, a reasonable and prudent person 

would take precautions when the risk and/or magnitude of harm outweighs the burden of taking 

the safety precautions. Here, the probability of leaks is greater with the cheaper model because 

of the inability to detect leaks. Also, the magnitude of harm is great because coming into 

contact with the hyfrolic fluid or inhaling it can lead to grave consequences. The cost of the 

safer model is low, as it is only “slightly” more expensive. As such, balancing these factors, it 

appears that the burden was low enough for D to purchase the leak-detection model. P could 

also bring in as evidence that since the leak-detection model was the top-selling model, it could 

be considered customary in the industry standard and thus is an indication of what a reasonable 

and prudent auto repair shop owner would do.  

 



D also breached his duty to P because he did not inspect his property for leaking hyfrolic fluid, 

which was noticeable to P. Safety instructions that came with the Storage Solutions container 

even recommend inspections of the system. The burden of visually inspecting the property and 

storage unit is low compared to the harm that could result if a defect were not found.  

Therefore, inspections would be done by a reasonable person. Additionally, community values 

prize life and would call for a routine inspection to minimize the risk of exposure to hazardous 

chemicals. 

 

Finally, P will argue that a reasonable and prudent shop owner would not only have put up a No 

Trespassing sign, but would have also warned people about the presence of toxic fluids. She 

will argue that the burden of putting up a sign with this warning is low. D will argue that this is 

not customary practice (if supportable). D also would argue that most people would ignore the 

sign, so the benefits of a warning are low and not worth the effort. 

 

Actual Harm:  

This case deals with a future risk of harm. In cases where a defendant’s negligence creates a 

risk of future injury and we don't know yet whether injury will happen, courts take two 

approaches. First, some courts will allow P to recover for the increased risk. Her damages 

would be the likelihood the risk will materialize (20 percent) multiplied by the dollar value 

attached to her future injuries. The other approach is that courts will require a present injury; if 

that is not the case, there is no liability. As a result, since the harm of lung cancer from inhaling 

the hyfrolic fluid to P has not materialized yet, these courts would bar her from recovery until 

she gets the cancer. This may be difficult with the aforementioned statutes of repose, which is 



set for 8 years. If P’s cancer materializes more than 8 years after her exposure, she would be 

barred from bringing suit. 

 

Factual Cause:  

To determine whether D's negligence is a factual cause of an injury, the court in the majority of 

jurisdictions will apply the but-for test.  

 

P would argue that had D hired a more competent contractor, the leak would never have 

occurred, and she would not now be at-risk of getting cancer. D would counter that even if he 

was negligent in hiring Ike, there is no evidence that Ike’s installation of the storage container 

was improper. He would note that improper installation is a cause of leaks only 40% of the 

time. P, however, would present evidence that would change this probability. She would argue 

that although corrosion is a cause of leaks in 40% of cases, it is an unlikely cause in this case 

since she noticed the leak shortly after installation and leaks due to corrosion typically do not 

occur until 3 years after installation. This makes improper installation a probable cause of the 

leak, and the jury can infer that Ike improperly installed the container. 

 

P would also argue that D’s failure to purchase the storage container with the leak detection 

system was a but-for cause of her injury. Had D purchased the leak-detection model, the leak 

would have been detected sooner, D could have addressed the leak, P would not have inhaled 

the fluid (or would have inhaled less), and P would not now have a risk of getting cancer.  

Similarly, had D inspected the property he would have discovered and addressed the leak and P 

would have not been at-risk of getting cancer.  



 

P also will argue that she would not have trespassed if D had warned people about the presence 

of dangerous fluids on the property, but D will counter that P would have ignored the sign. 

 

Alternatively, some jurisdictions apply the substantial factor test, in which they ask whether D's 

negligent act was a substantial factor in P's harm. In determining substantial factor, courts apply 

factors similar to Palsgraf dissent factors: D's conduct a substantial factor in causing P's harm, 

natural and continuous sequence of events, directness (how many intervening causes), and 

remoteness in time and space. A minority of jurisdictions state that factual cause can be found 

by using either the but-for test or substantial factor test. Another minority of jurisdictions, 

including Texas, require that factual cause involves having both the but-for and substantial 

factor tests satisfied. Since D's negligent acts played a substantial role in P actually inhaling the 

hyfrolic fluid, it appears that factual cause would be present regardless of the jurisdiction.  

 

Proximate Cause: 

Proximate causation limits the defendant's liability to only those injuries which were 

foreseeable risks that made the conduct negligent, and not for reasonable or unforeseen risks.  

Majority jurisdictions use a scope of risk analysis for this by asking if a reasonable person in 

the same circumstances would have (1) foreseen harm or risk of the same general type to the 

same class of people including the plaintiff, and (2) whether the RPP would have taken greater 

precautions than the defendant did to avoid that risk.  The Hughes rule focuses on the ultimate 

harm that occurs and asks whether that is foreseeable; the way that it occurs does not matter. On 

the other hand, the Doughty rule dictates that the manner in which the ultimate harm occurs 



factors into the foreseeability analysis.  

 

D may argue that a trespasser on his property is not the general class of foreseeably injured 

people, as opposed to people who are continuously in use of the product, such as his mechanics. 

But this is likely to fail because other people such as customers and trespassers are also in the 

vicinity, and P is still a likely known trespasser to D (see above). For the reasons discussed 

above, D could have foreseen the risk of having the hyfrolic fluid leak affecting passerbys to his 

property, and he should have done more to avoid those risks.  

 

It should be noted that a minority of jurisdictions use the multifactor test instead in which they 

focus on factors established by Palsgraf dissent. Balancing these factors, P again would argue 

that that the foreseeability of the harm and D's conduct played a key role in causing her harm.  

 

Affirmative Defenses to Negligence --- 

Assumption of Risk: The facts do not indicate that P expressly assumed the risk of D’s 

negligence, which would have been a complete bar to P recovering damages from D.  D will 

argue that she implicitly assumed the risk by continuing to trespass after discovering the leaking 

fluid, that she was negligent in voluntarily encountering this risk, and therefore her recovery 

should be reduced. For P to have assumed the risk, however, there must be a subjective, actual, 

awareness of the risk. This is likely not to apply here because P didn't appreciate the nature of the 

risk based on the facts given. 

 

Contributory Negligence: West Dakota's civil statute provides that P's recovery would be 



reduced in proportion to the culpable conduct attributable to the claimant. For a defense of 

contributory negligence, the plaintiff's conduct has to meet the prima facie case of negligence.  

 

P owed a duty of ordinary care to herself to prevent increasing the risk to herself. D will argue 

that she breached that duty when she trespassed on D's property. P will counter that although 

her trespassing was a violation of D’s rights as a property owner, it was not a negligent act as it 

did not create a foreseeable risk to P.  D would counter that a reasonable and prudent person 

would not have continued trespassing on the property after discovering the pool of fluid, as they 

would have assumed it was dangerous. P will counter that most would have assumed the fluid 

was not dangerous as long as the person did not touch the fluid.  

 

Actual harm: See above  

 

Assuming P was negligent, factual cause is established with both the but-for and substantial 

factor test. If it wasn't for her action of trespassing or continuing to trespass on D's property, she 

would not now be at-risk of cancer. However, her action of trespassing may not be a proximate 

cause, as exposure to toxic chemicals may not be a foreseeable risk of trespassing, but 

continuing to trespass after discovering the fluid may be a proximate cause – exposure to 

harmful fluids was a foreseeable risk of harm and she should have taken greater precautions by 

ceasing to trespass on the property.  

 

 

 



IIED and NIED 

For a prima facie case of IIED, the conduct needs to be extreme and outrageous, the defendant 

must have had an intent to cause severe emotional harm, and severe emotional harm occurred as 

a result. There also needs to be factual cause present. In this case, P has severe emotional harm 

since she has trouble sleeping and needs anxiety medications. However, it will be difficult for 

her to show that D’s conduct was extreme and outrageous. Nor did he intend her emotional 

distress and he was not recklessly indifferent as he was unaware of the leak. 

 

To the extent P’s future risk of getting cancer is treated at a present injury, her emotional 

distress stemming from this physical injury will be treated as parasitic damages.  In other 

jurisdictions she will need to bring an NIED claim. This would be a fright-to- self claim 

because P fears for her physical safety. P may have difficultly prevailing in her NIED claim, as 

it is not clear that D’s negligent conduct created an imminent risk of physical harm for P.  If a 

court determines she faces an imminent risk, jurisdictions follow various tests to find proximate 

cause for NIED: physical harm (see above analysis), physical impact, physical manifestation of 

emotional harm, zone of danger, severe emotional distress, and a combination of the preceding 

tests.  There arguably was no physical impact unless the court treats inhalation as physical 

impact. However, physical manifestation of emotional harm did occur as evidenced by her 

sleeplessness and anxiety, and this also shows that her emotional distress is severe.  She was 

also in the zone of danger as she was in close proximity to the leak.  

 

P is not a bystander, nor is she a direct victim because she has no preexisting relationship with 

David.   



 

If the jurisdiction follows Camper, D will owe P a duty to protect her from emotional harm. The 

other elements of P's NIED claim will parallel the elements of the prima facie case of negligence 

for physical injuries, except that P must also show that her emotional injury was severe and there 

must be physical manifestation of her injuries. The later requirement is met, as a sleeping issue 

and anxiety are both severe and a physical manifestation of P's emotional distress. 

 

The same defenses such as assumption of risk and contributory negligence will apply to P’s 

NIED claim. 

 

Strict Liability 

P may bring a strict liability claim against D because his activity of using hyfrolic fluid was 

abnormally dangerous. (R can bring a similar claim.). To prevail in a strict liability claim, P must 

show that there was a foreseeable significant risk and the activity is not common/normal, that the 

P experienced actual harm, that the activity was a factual cause of the P's injuries, and that the 

D's abnormally dangerous activity was a proximate cause of the P's injury. P will argue that there 

was a foreseeable significant risk because hyfrolic fluid is extremely toxic, highly transmittable, 

and causes serious injury and even death. However, D's activity is required to creates a highly 

significant risk of physical harm that cannot be avoided with the exercise of due care. D will 

argue that the risk of inhaling hyfrolic fluid can be avoided through the use of reasonable 

precautions that would prevent leaks.  Moreover, D will argue that auto repair shops are a 

commonplace and that they regularly use and store hyfrolic fluid, and that the activity is 

therefore common. Thus, this claim will likely fail.  



Vicarious Liability for Ike’s Negligence 

P (and R) will assert a claim against David under the theory of vicarious liability for Ike's 

negligence in installing the storage solutions tank.  Because Ike is a contractor and not an 

employee, D will be vicariously liable under respondeat superior only if there was a 

master-servant relationship between D and Ike. 

 A master-servant relationship may be found to exist by applying the control test, which 

looks at the employer’s extent of control over the contractor's daily activities (beyond mere 

supervision), whether the contractor is within a distinct occupation or business, whether the 

work performed was a part of that contractor's regular services, the amount of skill required to 

do their job, and whether parties believe a master-servant relationship was created by the 

contract. 

 The facts do not implicate that D exerted much control over how Ike did his work aside 

from the fact that he wanted a particular storage container installed in his shop.  Ike may be in 

a distinct occupation or business because he only does installations, but he probably supplied 

his own tools and equipment and was paid for completed jobs, as opposed to by the hour.  

Additionally, the work was a part of his normal business.  Thus the control test will probably 

not be met. 

 Another theory that could allow D to be vicariously liable for Ike's negligent installation 

is that the system installed involved a non-delegable duty, where the job can be delegated but 

not the legal responsibility.  To invoke this P must show that the work is inherently dangerous, 

even with proper precautions, and not routine. P may be successful in arguing that hyfrolic fluid 

is an inherently dangerous chemical that can harm someone if either touched or inhaled.  In 

addition,  P will assert that D has an non-delegable duty because the leaking container was a 



condition of his property.  Therefore, D is probably vicariously liable for any negligence on the 

part of Ike. 

 

P v. Storage Solutions 

Products Liability 

 P may bring a products liability claim against the manufacturer of the leaky container, 

Storage Solutions (SS).  P must show (1) there was a defective product, (2) it caused her actual 

harm, (3) the product is the factual cause of his injury, and (4) is the proximate cause of his 

injury. Note that R will bring a similar claim. 

 

Defective Product: 

Products may be defective in 3 major ways: (1) manufacturing defects, (2) design defects, and 

(3) information defects.  Manufacturing defects can be shown by meeting the consumer 

expectations test or intended design test and by showing that the product was defective when it 

left the manufacturer.  An ordinary consumer would have believed that a steel storage container 

would not leak.  Alternatively P could show that it detoured from its intended design because it 

leaked, and presumably that was not part of its design.  Establishing that it was a defective 

container when it left the manufacturer will be difficult -- because the container is no longer 

available, it cannot be examined for a manufacturing defect.  P, however, will try to show that 

the product was defective when it left SS’s hands by using res ipsa loquitur principles.  

According to experts the most likely cause of leaks is not due to manufacturing defects in the 

storage tank.  P will try to overcome this by showing that Ike and later D did not cause a defect 

when they had control over it.  P will note that she observed the leak shortly after installation, 



which may eliminate corrosion as a cause.  P also could try to introduce testimony from Ike that 

the storage container was properly installed. 

 Design defects may be shown by the consumer expectations test as well (see above).  

Alternatively, some jurisdictions apply the reasonable alternative design test.  P must show that 

a reasonable alternative design existed or could have been developed, it would have reduced the 

risk of leaks without impairing utility, was technically or economically feasible, and that the 

safety benefits outweighed the costs and the harm to the plaintiff was foreseeably caused by the 

design defect. Upgrading the base model to have the same leak detection system could have 

prevented the harm experienced.  The technology existed at the time and was not too much 

more expensive to produce, as evidenced by the retail price for the ATG being only slightly 

more expensive, and would have greatly increased the safety measures of the storage tanks.  P 

might also argue that because 2 inch pipes are so often used by people to install these systems, 

the manufacturer should make the storage container compatible with both 2 and 3 inch pipes to 

prevent installation mishaps that can cause leaks.  More facts would be needed to establish 

whether such a design would meet the elements of the RAD test.  

 For an information defect to be shown, there must be a foreseeable risk of harm, the risk 

would be reduced or eliminated with proper warning, a reasonable and prudent manufacturer 

would give warning, and any warning given was inadequate.  There is a foreseeable risk of 

harm associated with an improperly installed and maintained storage tank in that dangerous 

fluids may leak.  An appropriate warning may have changed David or Ike's actions in installing 

the correct pipes or inspecting the system.  A reasonable and prudent manufacturer would 

provide this type of warning.  Warning labels printed on the actual storage tank, as opposed to 

buried in the instruction booklet in small font, probably would have given a more adequate 



warning.  Alternatively, the warning could have been more prominently displayed upfront in 

the manual. 

 

Actual harm:  see above 

 

Factual cause: P will argue that but for the manufacturing defect or a better design the leak 

would not have occurred/would have been detected and P would not now be at-risk for cancer. 

For the information defect claim, P will invoke the heeding presumption (recognized in some 

jurisdictions), which establishes a rebuttable presumption that a better warning would have 

been heeded by D/Ike and the leak could have been avoided. SS will counter that the manual 

wasn't read in the first place, so a more prominent warning in the manual would not have 

helped.  SS also will contend that a warning on the container itself would not have been read.  

 

Proximate cause:  Usually, if the product is defective in a foreseeable way, the harm is 

included within the scope of risk.  

 

Negligence 

A regular negligence claim may be brought against the company for the same tank, but is less 

likely to be successful compared to the products liability suit. Other than a manufacturing 

defect, design defect, or information defect, it does not appear that SS acted negligently. 

 

SS’s Defenses 

SS will raise similar claims as discussed above, namely contributory negligence and assumption 



of risk. 

 

R v. D 

 

Negligence 

As stated above, this claim would continue as part of the survival statute. For R's claim of 

negligence, he again would have to show that the 5 elements of the prima facie case are met.  

 

Duty: Here, there is a special relationship between the D and R (R) since R is an employee of D 

and the risk of exposure to leaking hyfrolic fluid arose in the workplace. Moreover, R is an 

licensee as he is invited on the presence for an economic purpose – working for D. As a result, 

the duty is established that D owes R a duty of ordinary care.  

 

Breach of Duty: See above discussion of P's negligence claim,  

 

Actual Harm: The actual harm actually materialized in this claim, as R developed lung cancer 

within 2 months and passed away as a result.  

 

Factual Cause: See generally above discussion of P’s negligent claims.  However, under the 

but-for test, R may have some trouble establishing that the hyfrolic fluid was the factual cause 

of his developing lung cancer because of his history of smoking. Specifically, D will argue that 

R would have developed lung cancer anyways. R will counter that there is at least a 50% 

chance he would not have developed lung cancer or that he would have developed lung cancer 



much later (he would need to present expert testimony to support this).  He will note that he 

developed lung cancer quickly after the accident. In jurisdictions that use the substantial factor 

test, he would similarly argue that the quick onset of lung cancer is an indicator that the hyfrolic 

fluid leak was a substantial factor in his diagnosis and subsequent death.  

 

Proximate Cause: See generally above. However, taking the Doughty approach, D will contend 

that the fluid catching fire and causing R to inhale a large amount of the vapors was not 

foreseeable because the leak was not even known to either party and R dropping his cigarette 

standing up was not foreseeable. Taking the Hughes approach, R will argue that that his ultimate 

harm -- lung cancer -- was foreseeable because he works there and was exposed to a large 

amount of the fluid when it vaporized. D also may argue that R was likely and possibly already 

harmed from his past of smoking cigarettes and more susceptible to lung cancer as a result. 

However, if we apply the thin skull rule, even if the extent of harm is not foreseeable due to P's 

pre-existing condition, D is still liable (Hammerstein). 

 

D will also that R is an intervening actor whose negligent act breaks the causal chain.  In courts 

that apply scope of risk principles to intervening actor, the arguments will be as stated above.  

In courts that apply narrow foreseeability principles, D will argue that R’s negligence was not 

specifically foreseeable as D could not have foreseen R dropping a cigarette while smoking.  R 

will counter that D knew he regularly took smoking breaks by the shed, and therefore this risk 

was specifically foreseeable. 

 

Affirmative Defenses to Negligence:  



Contributory Negligence: The major defense that D would assert is that R was contributorily 

negligent. Again, R owed a duty to himself of ordinary care from increasing any risk that could 

occur to him. He breached that duty when he fell asleep while smoking a cigarette, which 

caused the fire to occur and the hyfrolic fluid to be vaporized. He also breached that duty by 

smoking. He got cancer. D will argue that R’s negligence was a but-for cause. His smoking 

may not be a but-for cause, however, as the smoking and leaking fluid may cancel each other 

out.  However, it may be a substantial factor and if so, it is a proximate cause as lung cancer is 

a foreseeable risk of smoking.  R also will argue that his dropping the cigarette is not a but-for 

cause, as he was already being exposed to the leaking fluid during his smoking breaks. R will 

also argue that his dropping the cigarette is not a proximate cause, as the fire causing the fluid 

to vaporize is arguably not a foreseeable risk of dropping a cigarette. 

 

If R was contributorily negligence for smoking and dropping the cigarette that caused the fire 

and thus his inhaling the hyfrolic fluid, his damages would be reduced in proportion to his fault 

as determined by the court.  

 

Damages P and R 

Assuming that P would prevail in her claims against D and/or SS, she will be able to recover 

compensatory damages for her emotional distress and for her future risk of developing lung 

cancer. These would include medical expenses, pain and suffering, and lost wages. If R prevails 

in his claims, he similarly would collect compensatory damages for medical expenses, pain and 

suffering and lost wages. In some jurisdictions R would also collect damages for his death. 

These damages would be adjusted for interest for past expenses and to reflect the present value 



for future expenses and losses. However, it is unlikely that the court would grant P and R any 

punitive damages. D arguably was not acting with malice or wanton conduct, as he was not 

aware of the risk or indifferent to the risk, as evidenced by his quickly replacing the container 

upon discovery of the leak. Nor is there any evidence that SS put profits ahead of consumer 

safety or otherwise acted with malice or wanton conduct. 

 

P and R’s damages would be reduced in proportion to their fault if they are found contributorily 

negligent.  As the state here applies a pure comparative fault statute, a high percentage of 

negligence on P or R's part will not bar recovery from D and SS, only reduce it. 

 

If this is a joint and several liability jurisdiction, P and R can collect in full from either D or SS 

for the indivisible harms which they both caused. A minority of jurisdictions follow several 

liability rules, meaning P and R must collect separately from D and SS in proportion to their 

fault, as determined by a jury. 

 

R’s Sister vs. D/SS 

Wrongful Death 

As dictated by West Dakota's statute, R’s survivors can bring a wrongful death claim, in which 

his surviving family would be compensated for their loss. However, it should be noted that the 

statute indicates that only R's surviving spouse, children, and parents would benefit, so his sister 

would not be able to bring this suit.  

 

Loss of Consortium 



This is a derivative claim that will be linked to the success of the underlying claim (negligence 

claim in this case). Loss of consortium allows a reward for a loss of companionship but most 

jurisdictions only limit recovery to the spouse or minor child. As a result, R's sister may be out 

of luck again in this case. 

 

Sam v. D 

 

Trespass to Land 

Sam (S) could bring an intentional tort claim for trespass to land. Trespass to land occurs when 

the defendant (1) intends to either enter, cause an object to enter, or refuses to leave the land 

after being invited onto it, and (2) the defendant or an object enter the lands. 

 The wrinkle here is the intent element.  For the intent element, D would argue that he did 

not intend for the hyfrolic leak to interfere with his property. S would counter that D had 

knowledge with substantial certainty that a leak could interfere with his property, but this would 

be difficult to show.  Toxic chemicals in any amount entering the property satisfy the result 

element.  However, claim will fail due to lack of intent. 

 

If S were to succeed in his intentional tort claim, he likely would only receive nominal damages 

since there does not appear any actual loss, only a right that has been violated when the hyfrolic 

fluid entered his property. 

 

Negligence 

Similarly to P and R’s claims, S will argue that D’s negligence caused the fluid to enter and 



harm his land. However, S will have difficulty prevailing on his negligence claim as he may not 

be able to show actual harm since the chemicals are not present on his property in harmful 

levels.  If his property value has been harmed, however, he may be able to show actual harm. 



ESSAY #2 (30 points) 

Courts in the state of Zexas currently follow modern respondeat superior principles for 

determining when an employee’s tortious act is within the scope of employment, as set forth in 

Riviello v. Waldron (p. 458).  That is, an employer is vicariously liable for an employee’s 

tortious conduct only if the employee’s act was done while “doing his master’s work,” even if 

done in an irregular manner or in disregard of the employer’s instructions.  The Zexas state 

legislature will soon be voting on proposed legislation that would adopt a narrower definition, 

with an employee’s tortious act considered to be within the scope of employment only if the 

employer exercised close control over the employee or the employee’s conduct was authorized 

by the employer. You are an aide to State Senator Johnson.  She has asked you to draft a memo 

advising her on the merits of the proposed legislation.   



 Model Answer #1 

RE: a more narrow definition for vicarious liability/ respondeat superior 

 

Dear Senator Johnson, 

 

Zexas currently holds that employers are reponsible for their employee's tortious conduct even if 

done in an irregular manner or in disregard of the employer's instructions. The proposed new law 

will be more narrow by making employers only liable if the conduct was within the scope of the 

employment and the employer authorized that conduct.  

The new law would be more consistent with the tort reasoning in Van Camp,  which 

holds that defendants should not be held liable unless blameworthy. The proposed new rule will 

only hold employers liable if they are actually blameworthy, since they know about the act that 

their employees are committing and they have authorized that act.  

 

A common theme in tort law is moral or corrective justice. As a society, we want to reinforce 

views of what is fair. It may not be fair that an employer is held responsible for actions by an 

employee that they were not even aware of or when they had instructed their employees to act in 

a certain manner and follow instructions but then they do not. However, another main goal of tort 

law is compensate the innocently injured party. Arguably, an employer is in a much better 

position to compensate the victim than the employee. An employer usually has the funds to 

compensate the victim.  Also, the employer has the ability to spread the risk if harm. The 

employer can distribute the loss by raising the prices of products or purchasing insurance.  

 



Also, it seems only fair that an employer pay for the acts committed by an employee because 

most of the time the act is done for the purpose of benefitting the employer. Thus, if the 

employees are benefitting the employer, the employer should not be unjustly enriched and should 

have to pay for the tortious acts committed by the employee. However, especially when 

employees are disregarding instructions or are completing tasks in an irregular manner, they are 

not actually benefitting the employer. The employer does not benefit from an employee going to 

a bar to meet up with business partners who are not even there and then drives home and hits 

someone. Although the purpose may have been to benefit the employer, the benefit was never 

received.  

 

Another argument in favor of the proposed law is that from an economic standpoint, the current 

law increased the cost of doing business, thereby increasing the prices of goods for consumers or 

reducing employment, and thus negatively affects our economy. Moreover, it may make business 

planning, especially future business planning, impossible because an employer does not have the 

ability to make sure they can secure funds in the future if they are constantly being sued for acts 

done by their employees.  

 

Deterrence means to deter the kinds of conduct imposing liability when the conduct causes harm. 

As a society, we want employers to make sure that they are controlling their employees, their 

employees are well-trained, and that the employers install a sense of carefulness among their 

employees. If the employer is held liable for a large scope of acts, they will likely implement 

policies and establish their own rules to make sure employees are doing what they are supposed 

to do, and exercise care with respect to who they hire. However, this may also cause an 



overdetterence problem, because there are times when an employer had done everything they 

possibly can, including having strict guidelines, training, etc., but the employee still does 

something they were not supposed to. At some point, a line needs to be drawn, because an 

employer can only do so much to control another individual.  

 

In terms of the process concerns, having a more narrow rule may drastically decline the amount 

of torts cases that actually go to court, thus saving the public and tax payers money. Likely, 

employees do not have the same type of funding that employers have to go to trial, and thus it 

may encourage other cheaper, more effective alternative dispute resolution. It may also be easier 

to explain to a jury why the employee was negligent, as opposed to explaining respondeat 

superior, thus making litigation more efficient and making it easier and more practical to apply. 

However, it may also lead to some procedural problems, because although it may cut costs, 

employees who cannot afford an attorney, may now need to be assigned one.  

 

The new proposed law may also fit into the exceptions to an employer's liability of an 

employee's intentional tort acts, which may make the application both intentional and negligence 

easier to deal with.  

 

Thus, I think that the proposed new legislation will likely please your constituents, although 

there may still be a few issues that needs to be dealt with. 

 

--clerk  



Model Answer #2 

Memo 

TO: Senator Johnson 

 

FROM: Aide 

 

DATE: 12/16/15 

 

TOPIC: Vicarious Liability 

 

Current Law 

 

To understand the change this legislation will have, it is necessary to understand the current law. 

The current law may hold employers liable if the tortious act is within the scope of employment. 

Being within the scope of employment can mean that one is generally doing the "master's work" 

or slight deviations of work (Riviello). It is applied rather loosely in that it doesn't matter if at 

that exact moment the employee is not doing the employer's work, as long as it is within the 

scope of employment because they are benefiting the employer in some way or that is their 

purpose (Fruit). Also, if it is an intentional tort, then they are not vicariously liable unless certain 

circumstances are met, as seen in Rodebush, Fahrennorff. 

 

Proposed Changes 

 



This legislation changes narrows vicarious liability standard and makes it more difficult for an 

employer to be held liable for the tortious conduct of their employee because the employer must 

be exercising "close" control and the conduct must be authorized by the employer. 

 

 

Advantages of the Bill 

 

1. Fairness - The first advantage of this legislation is that it would encourage fairness by 

encouraging egalitarian treatment of employers. Consider, in almost all cases, a person is held 

liable only if they did not act reasonably and prudently. From a legal and sense of justice this 

makes sense, and placing liability on someone else who was not the actual cause of the 

unreasonable behavior may seem unfair. Also, employers should not be encouraged to closely 

control their employees because we believe in everyone having their own autonomy and the right 

to make their own choices, and they should not be required to predict what negligence that may 

occur. 

 

Currently, it holds employers to this standard of being liable for the employees conduct simply 

because they work for the employee. Instead of holding the employee himself liable, people will 

go after the employer for the big bucks, which may not necessarily be fair to the employer if they 

didn't do anything wrong. 

 

2. Deterrence Policy 

There is not a whole lot that an employer likely could have done to prevent certain situations, or 



even clear that they could have done anything. Therefore, the advantage of this bill is that they 

employer wouldn't be liable for something that wasn't even foreseeable or that they could not 

have prevented. 

 

3. Compensation 

Further, it seems really unfair that these employers are having to pay for the conduct of their 

employees and compensate. This conflicts with the Vancamp v. McAfoos principle, because the 

employer is probably not morally blameworthy. Thus it seems against public policy to require 

them to pay for their employees act when the employer themselves is not the one committing a 

tortious conduct. 

 

3. Costs 

Furthermore, by having this bill, it may reduce the cost of business. As it stands now, an 

employer may spend large sums of money to make sure that one of their employers is not going 

to commit a negligent act or to properly train them, even if it isn't necessary. It is probably true 

that the majority of employees are not committing tortious acts, nevertheless these employers are 

having to spend on them due to the fact that a small amount of employees may be tortious in 

their conduct.  Moreover, increased liability for employers increases the cost of doing business, 

which harms the economy. 

 

Disadvantages of the Bill 

 

1. Fairness - It is probably unfair to only require the employer to be liable for the closely 



controlled actions and specific conduct that was authorized because it would be very limited 

circumstances in which the employer would ever meet these requirements. As it stands now, the 

employer is rarely liable for intentional torts unless the act was done while engaged in the 

employer's business and the act is incident to employer's business (i.e. results from impulse or 

emotion arising from doing their job), or if the misconduct is foreseeable and involves abuse of 

power/inappropriate contact. Thus, if the bill was adopted, employers would never be liable 

because it is rare that an employee would actually commit a tortious conduct when doing exactly 

what they are told by their employer under strict control. Furthermore, the employer is 

benefitting from the employee's conduct, whether they are under close control or the conduct is 

authorized. As long as they are acting within the scope of employment, the employer is 

benefitting, so it just may be more fair for them to bear the cost of the tortious conduct. 

 

2. Social Utility – The current law also reinforces consumer expectations. Employers will go out 

of their way to improve their business, as lower liability means lower costs, which gives them a 

competitive edge over competitors.  

 

3. Deterrence - As stated before, the current law encourages employers to prevent future injuries 

and better train employees. Even if they aren't negligent, there are still lessons that non-negligent 

employees can take away that can benefit other potentially negligent co-workers. Also, it 

encourages the employer to supervise more closely in an effort to reduce injuries. 

 

4. Compensation - It is also fair that there innocent plaintiffs are more likely to be compensated, 

as employers are more likely than employees to be able to pay damages. This seems fair because 



as stated before, they were benefitting from the employee and should have to bear the costs that 

comes with the benefits of their workers. Also, it is just and equitable, as employers can spread 

the losses caused by the enterprise because it is just easy for them to raise the cost of their 

products or buy insurance.  

 

I think you should vote against this bill. There is no question that the current proposal has some 

advantages. But I think those are clearly outweighed by the disadvantages of the proposal.  

 


